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Departnent of Labor, Denver, Colorado, for
Petitioner;
M. Paul Ronald Lewis, pro se, Wser Construction,
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This case is before nme on a Petition for Assessnent of Cvil
Penalty filed by the Secretary of Labor, acting through his M ne
Safety and Health Adm nistration (MSHA), agai nst W ser
Construction, L.L.C, pursuant to section 105 of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 8§ 815. The petition
all eges two violations of the Secretary’s mandatory heal th and
safety standards and seeks a penalty of $10, 000. 00.

A hearing was held on May 9, 1996, in Las Vegas, Nevada.
For the reasons set forth below, | affirmthe citations and
assess a penalty of $7,500. 00.

Backgr ound

On Decenber 7, 1993, MSHA M ne I nspector Janes V. Skinner
i ssued 107(a) Order and 104(a) Ctation No. 2653620, 30 U S.C
88 817(a) and 814(a), to Wser Construction for a violation of
section 56.3131 of the regulations, 30 CF.R 8§ 56.3131.! Mners

1 Section 56.3131 requires that:

In pl aces where persons work or travel in
performng their assigned tasks, |oose or



were withdrawn fromthe southeast section of the pit and the
citation issued because the inspector found that | oose,
unconsol i dated material and | arge rocks found at the top and
upper section of the 300 feet high highwall posed an inmm nent
danger to the operator of a front-end | oader working at the foot
of the highwall.

Di scussions with the conpany resulted in an agreenent that
starting at the top of the highwall, the conpany woul d

begin to bench that down so it becanme a nultiple bench

m ne, rather than just a large highwall. It would be a
series of stair steps, maybe to illustrate, where the
m ne woul d be benched with a snmaller highwall and then
a bench, and then just stair-stepping it down until it
becane manageabl e. The agreenent was that -- the
crushers were at the base of that highwall, a safe

di stance away, but what had to be done was to nmaintain
a slope nearly at the angle of repose, which was
approxi mately 37 degrees, with the material being
pushed fromthe upper benches and naintain a slope, so
that the material could be safely | oaded fromthe toe
of that broken rock pile.

(Tr. 9-10.) The “angle of repose” is “approximately the angle at
whi ch broken or | oose, unconsolidated material will cone to rest,
just on a natural angle, just as it’s piled or pushed into the
pile.” 1d.

On June 8, 1994, MSHA Inspector Richard R Ni el sen was
i nspecting a mne adjacent to the Monroc Pit when his attention
was directed to Wser Construction’s operations. |t appeared to
himthat the angle of repose was not bei ng mai ntai ned and t hat
there was no margin of safety for the | oader operators.
Consequently, he interrupted the inspection that he was
performng and went to the Monroc Pit.

After inspecting the pit, he issued Oder/C tation Nos.
4332892 and 4332893, under sections 107(a) and 104(a). Both
al l eged violations of section 56.3131 of the regul ations.

Oder/Citation No. 4332892 st at ed:

unconsol i dated nmaterial shall be sloped to the angle of
repose or stripped back for at |east 10 feet fromthe
top of the pit or quarry wall. Oher conditions at or
near the perimeter of the pit or quarry wall which
create a fall-of-material hazard shall be corrected.



On June 8, 1994 at about 1515 hours a front-end
| oader | oaded material fromthe toe of the highwall at
t he sout heast section of the pit. Loose ground was
hangi ng on the highwal | which was about 37 neters (120
feet) high. Oder No. 2653620 was issued on 12/7/93
and remai ned out standi ng, was nodified on 12/08/93 “to
al | ow excavation on the outer perineter of the broken
material toe in the southeast section of the pit. . . .
this nodification allows for outer perinmeter excavation
if a safety margin (horizontal distance) is maintained
between the vertical solid highwall and the excavation
area.” The safety margin of sloped material and
hori zontal distance was not maintained as required by
Order No. 2653620. This constitutes working in the
face of Order No. 2653620.

(Govt. Ex. 1.)
Oder/Citation No. 4332893 stated:

Two front-end | oaders were extracting nateri al
fromthe toe of the highwall at the m ddle section of
the pit. There was | oose ground on the highwall which
was about 37 neters (120 feet) high. The m ned
mat eri al had been extracted fromthe toe of the
highwal | to the extent that the rock face of the
hi ghwal | was exposed and the wall was sl oped much
steeper than the angle of repose. Loose ground on the
hi ghwal | was of sufficient size to cause fatal injury
to the | oader operator if it were to strike the | oader
cab or come through a cab w ndow.

(Govt. Ex. 4.)
Fi ndi ngs of Fact and Concl usi ons of Law

During the hearing, the Respondent’s representative was
asked if he was contesting the citations or just contesting the
penalty. He stated: “I'’mnore in opposition to the penalty. |
felt like the citations the way they understood them and the way
we understood themwere a little different. But to say that’'s a
100- percent safe operation on that highwall, 1'd be lying to you
and |"mnot going to do that.” (Tr. 55.) | agree with his
assessnment of the case.

Based on the evidence presented by the Secretary, | concl ude
that the Respondent tw ce violated section 56.3131 on June 8,
1994, by failing to slope its | oose and unconsolidated materi al
to the angle of repose. | further conclude that the |arge
boul ders and other | oose material |ocated on the highwall made it
reasonably likely that the front-end | oader operators working at



the foot of the highwall, instead of at the toe of the sl oped
mat eri al as they should have been, would be seriously injured if
work continued in that manner. Finally, | conclude that the
conpany’s failure to maintain the proper slope on the highwall
resulted from “high” negligence in view of the previous
order/citation and discussions with MSHA i nspectors.

Civil Penalty Assessment

The Secretary has proposed a civil penalty of $10,000.00 for
these two violations. The conpany argues that the penalty is
unr easonabl e when its safety record and financial condition are
taken into account. It is the judge’s independent responsibility
to determ ne the appropriate anount of penalty, in accordance
wth the six criteria set out in section 110(i) of the Act, 30
US C 8§ 820(i). Sellersburg Stone Co. v. FMSHRC, 736 F.2d 1147,
1151 (7th Gr. 1984); Wallace Brothers, Inc., 18 FMSHRC 481, 483-
84 (April 1996).

In connection with the six criteria, the pleadings indicate
that this is a small mne and that the conpany is a snall
operator. The conpany’'s history of assessed violations is good.
On the other hand, these were both serious violations as the
operator’s negligence was high and the likelihood of death or
serious bodily injury resulting fromthe violations was al so
hi gh.

The Respondent clains that if the “penalty is not abated it
wi |l severely hanper our cash flow capabilities for continuing as
an ongoi ng business.” (Resp. Ex. A at p. 4.) The burden of
establishing that paynent of a civil penalty would adversely
affect a conpany’s ability to stay in business is on the conpany.
Sell ersburg Stone Co. at 1153 n.14. As evidence of its financial
situation, the conpany has submtted a bal ance sheet, a statenent
of operations and a schedule of work in progress, all dated
Septenber 30, 1995. (Resp. Ex. A at pp. 12-14.)

Wi | e these docunents, which do not purport to be either
audited or certified, apparently show a | oss of $35,919. 00, they
do not show that paynent of a penalty of $10, 000.00 woul d
adversely affect the conpany’s ability to continue in business if
it chose to do so. Spurlock Mning Co., Inc., 16 FVMSHRC 697, 700
(April 1994). In fact, the conpany’'s representative admtted as
much at the hearing when he stated: “I nmean, | wouldn’t say that
| wouldn’t be able to remain in business, just not at the sane
degree of integrity that I can right now” (Tr. 52.)
Consequently, | conclude that inposition of the proposed penalty
wi |l not adversely affect the conpany’s ability to remain in
busi ness.



These violations were specially assessed at $5,000. 00 each.
The speci al assessnment justification for Citation No. 4332892
i ncludes the statenent that the violation was the result of
i ntentional conduct on the part of managenent. This is
apparently because the citation stated that the violation
resulted fromthe operator’s “reckless disregard.” However, at
the hearing it was revealed that the parties agreed at the close-
out conference that the negligence would be reduced to “high.”
Accordingly, the Secretary noved to anend the citation to reduce
the |l evel of negligence to “high” and the notion was granted.
(Tr. 32-33.)

Because of the reduction in the degree of negligence, the
penal ty shoul d be reduced accordingly. Therefore, considering
all of the criteria in section 100(i), as discussed above, |
conclude that a penalty of $3,750.00 for each citation, for a
total penalty of $7,500.00, is appropriate.



ORDER

Accordingly, Oder/Ctation Nos. 4332892 and 4332893 are
AFFI RMED. W ser Construction, L.L.C., is ORDERED TO PAY a civil
penalty of $7,500.00 within 30 days of the date of this decision.
On recei pt of paynent, this proceeding is DI SM SSED.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Kristi Floyd, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mail)

M. Paul Ronald Lewis, Wser Construction, P.QO Box 160, Mbapa,
NV 89025 (Certified Mil)
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